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PART I – STATEMENT OF FACTS
A.

Overview

1.

This Appeal arises from the Government of Manitoba’s decision to privatize the Manitoba

Telephone System Inc. and its subsidiaries (collectively “MTS”).
2.

MTS was privatized effective January 1, 1997, in accordance with the provisions of The

Manitoba Telephone System Reorganization and Consequential Amendments Act S.M. 1996, c. 79 (the
“Reorg. Act”)1. Prior to privatization, the Appellants2 were members of a defined benefit pension plan
(the "Old Plan") created pursuant to the Civil Service Superannuation Act (the “CSSA”).
3.

Upon privatization, the assets and liabilities attributable to the Appellants from the Old Plan were

transferred into a new defined benefit pension plan required to be established by MTS pursuant to
subsection 15(2) of the Reorg. Act (the “New Plan”). Included in the "transfer amount" was an actuarial
surplus (to be hereinafter defined as the "Initial Surplus").
4.

MTS does not dispute that the "Initial Surplus" contained assets which were attributable to the

contributions of the employees; however, MTS disputes what the Trial Judge said about what flows from
that. Because the employees made contributions to the Old Plan does not justify the Trial Judge's
conclusion that therefore the Initial Surplus belonged to them or that they were entitled to control its use.
5.

Importantly, the Old Plan was never terminated, wound up, or partially wound up. Pursuant to the

provisions of the Reorg. Act, the New Plan is a continuation of the Old Plan; MTS assumed the liabilities
of the Old Plan in relation to the Appellants pursuant to subsection 15(7) of the Reorg. Act.3 Accordingly,
the New Plan is an ongoing defined benefit plan, and the Initial Surplus was at all times an actuarial, not
an actual, surplus.
6.

The Appellants now assert an "ownership" interest in the Initial Surplus. The Trial Judge,

ignoring this Honourable Court's previous jurisprudence and without citing a single pension law decision,
held that the Initial Surplus "belonged" to the Appellants. The Initial Surplus could not and did not

1
2

3

Reorg. Act, Respondents' Factum ("RF"), Tab A, pp 43-47.
For the purposes of this factum the term "Appellants" is used broadly and includes all unionized employees and
former employees of MTS who participated in the Old Plan and their contingent beneficiaries who were the
plaintiffs in the trial of this matter.
Reorg. Act, ss. 15(7), RF, Tab A, p. 43.

-2"belong" to the Appellants, as any surplus that was transferred was actuarial in nature; this fact was set
out in the Reorg. Act and recognized by the Appellants’ independent actuaries at the time of the transfer.4
7.

Years after the claim was first instituted, the Appellants, for the first time, further alleged that

certain statements made by the former President and CEO of MTS, William Fraser ("Fraser"), and the
November 7, 1996 Memorandum of Agreement (the "MOA"), provided the Appellants with an
entitlement to guaranteed benefit enhancements, even though neither Fraser's statements nor the MOA
say anything about any such entitlement. Although it is unclear from his reasons, the Trial Judge, in
allowing the claim, appears to have held that MTS had breached the MOA, notwithstanding that MTS did
everything it was required to do on a plain reading of the document.
8.

A unanimous Court of Appeal below, in overturning and dismissing the Appellants' claim,

recognized that the Trial Judge's conclusions about the Initial Surplus and the MOA could not be
reconciled with common law principles respecting defined benefit pension plans, and in particular, the
meaning, nature and effect of actuarial surplus and contribution holidays, the role plan documents play in
determining employee rights under a defined benefit pension plan, as well as well-established principles
of statutory interpretation and contract law.
9.

Finally, and as to the benefits, the benefit formula used to calculate a member’s entitlement and

the benefit cheques received by pensioners did not change under the New Plan, and in no way were the
members adversely affected by the privatization.

In fact, it was admitted by the Appellants,

acknowledged by the Honourable Justice Bryk (the "Trial Judge")5, and determined by the Manitoba
Court of Appeal (the "Court of Appeal")6 that, if "benefits" under the Reorg. Act is interpreted in a
manner consistent with established statutory interpretation principles, the benefits under the Old Plan and
the New Plan were indeed equivalent.
10.

The Court of Appeal therefore correctly found benefits to be equivalent and correctly recognized

that the Trial Judge had erred in effectively elevating employee/retiree "expectations" to "entitlements".
In reversing the Trial Judge's decision, the Court of Appeal found:

4

5

6

Letter Corp to Myers, July 12, 1996, Respondents' Record ("RR"), vol. III, pp. 53-55; Letter Ellement to
Fraser, September 25, 1996, RR, vol. IV, p. 269-270; Reorg. Act, "transfer amount", ss. 15(1), RF, Tab A, p.
43.
Reasons of the Court of Queen's Bench of Manitoba, Bryk J., dated January 19, 2010 ("QB Reasons"), para.
510, Appellants' Record ("AR"), vol. I, p. 168.
Reasons of the Court of Appeal for Manitoba, Chartier, Beard, MacInnes JJ.A., dated February 10, 2010 ("CA
Reasons"), para. 93, AR, vol. I, p. 207.

-31) the Initial Surplus could not and did not belong to the employees, and that nothing in the
MOA, the Reorg Act, or the statements made by Fraser contained a guarantee of benefit
enhancements equal to the value of the Initial Surplus;
2) the definition of “benefits” under the Reorg. Act must be interpreted in accordance with wellestablished principles of statutory interpretation and that, accordingly, the benefits under the
Old Plan and the New Plan were equivalent;
3) MTS had fully complied with its obligations under the MOA;
4) the statements of Fraser could not and did not give rise to an actionable claim against MTS;
and
5) the decision of the Trial Judge ought to be set aside and the case against MTS be dismissed.
11.

While the subject matter of this appeal is complex, the central legal issues for this Honourable

Court's determination are not:
1) Did the Initial Surplus "belong" to the Appellants? The answer to this question is
settled law. The Initial Surplus was an actuarial surplus that was incapable, at law, of
being "owned". Further, the Initial Surplus did not "belong" to the Appellants; under both
the Old Plan and the New Plan, the Appellants were only entitled to a defined pension
benefit, upon retirement, death or termination, in exchange for their contributions;
2) What was the meaning of the term "benefits", as used in subsection 15(2)(a) of the
Reorg. Act? There is no ambiguity as to the meaning of "benefits" in the language of
subsection 15(2)(a) of the Reorg. Act which reads, in part, that MTS "…shall provide for
benefits which on the implementation date are equivalent in value to the pension
benefits to which employees have or may have become entitled under [the CSSA] or to
which any other person has or would have become entitled under [the CSSA] by virtue of
the death of an employee ...". If "benefits" is interpreted in accordance with wellestablished statutory interpretation principles, the word "benefits" in subsection 15(2)(a)
of the Reorg. Act has the same meaning as "pension benefits" under the CSSA, namely:
the monthly pension benefits to which an employee may become entitled. Neither
governance nor surplus (either initial or ongoing) was included in this definition.
Pursuant to subsection 15(2)(a) of the Reorg. Act, MTS was required to ensure that the

-4“pension benefits” under the New Plan were equivalent to those under the Old Plan, and
MTS fulfilled this obligation.
3) Did the MOA provide the Appellants with an entitlement to guaranteed benefit
enhancements? The answer is clear from a plain reading of the document. The MOA
did not include a guarantee of enhanced benefits; rather, as was correctly found by the
Court of Appeal, the essential provision of the MOA provided for the possibility of some
enhanced benefit, provided that other conditions were satisfied. MTS fully complied with
its obligations under the MOA, including its treatment of the Initial Surplus by placing it
in the New Plan Cola Account.
4) Did the statements of Fraser give rise to an actionable claim against MTS? The short
answer is no, they did not. The documents in which the statements were contained were
not relied on by the Appellants and were a part of the negotiations that culminated in the
MOA, and so it cannot be said that the employees changed their position as a result.
12.

The Appellants claim their case is unique when it is not. If the Appellants' claim appears different

from prior pension law decisions, it is only because the Appellants and the Trial Judge approached the
case in a manner that, simply put, is not sustainable at law. The Appellants complain that they failed to
receive enhanced benefits over and above their guaranteed COLA increases. However, instead of
advancing a claim based on the breach of a legal right and then demonstrating the harm occasioned as a
result of such breach, the Appellants allege that they have suffered a harm, and then conclude that MTS
must therefore have breached a "legal right". Notably, the basis of the "legal right" has repeatedly
changed, as have the arguments made by the Appellants, since the claim was initially advanced.
13.

If one follows the customary legal approach and looks for a breach of a legal right, the alleged

uniqueness and unfairness suggested by the Appellants entirely disappears. Indeed, despite the lengthy
narrative of the Trial Judge, there is no clear articulation for the Appellants’ claim that MTS breached any
legal right. Nor is there any basis to conclude that the Appellants had any right to the Initial Surplus in
either the Old Plan or the New Plan, much less a legal entitlement to guaranteed enhanced benefits in
exchange for the Initial Surplus. The Appellants received independent expert actuarial advice before
agreeing on how the Initial Surplus would be dealt with under the New Plan, and MTS fully complied
with this agreement. To retroactively impose on MTS the burden of a guarantee of further benefit
enhancements (even after MTS contributed in excess of $120 million more to the New Plan than the
employees) is not justified based on the facts and law applicable to this action.

-514.

This case raises no novel issues for the Court's consideration. The conclusions reached by the

unanimous panel of the Court of Appeal are entirely consistent with this Court's previous jurisprudence
on these issues. For these reasons, as more fully articulated below, the decision ought not be disturbed
and the appeal should be dismissed, with costs.
B.

Facts

15.

On January 1, 1997, the Government of Manitoba privatized MTS pursuant to the terms of the

Reorg. Act7 and continued it as a publicly traded company. Prior to privatization, MTS was a Provincial
Crown corporation, whose employees and former employees were members of the Old Plan. The issues in
this appeal concern the interpretation of that legislation and whether MTS implemented the New Plan in
accordance with the provisions of the Reorg. Act and provided employees with benefits that were
equivalent on the implementation date of January 1, 1997.
16.

Because pension plans (and more specifically the transfer of employees and assets and liabilities

between plans) are central to this appeal, we first outline basic pension terminology and funding concepts.
Thereafter, we set out the relevant sections of the Reorg. Act and then provide the material facts.
(i)
17.

Pension Terminology

There are two main categories of pension plans: defined benefits plans and defined contribution

plans. The Old Plan and the New Plan were both defined benefit plans.
18.

Defined benefit plans guarantee employees specific benefits on retirement; in exchange for their

contributions, and with each year of pensionable service, employees gain a legal entitlement to a future
benefit. The employer is usually responsible for all contributions in excess of those made by the
employees, to ensure that the plan can cover the expected future benefits that will be paid out to retiring
employees. Actuaries are retained to estimate the contributions needed. Should the actuary determine that
the funds in the plan are greater than the amount needed to cover future benefits, the plan is said to have
an actuarial surplus.
19.

If a defined benefit plan has an actuarial surplus, and if the legislation and plan documents

permit, the employer may take a contribution holiday, whereby the employer’s contribution obligations
can be reduced as a result of the fact that there are surplus monies in the fund at the precise moment of

7

Reorg. Act, RF, Tab A, pp 43-47.

-6evaluation8. Should the actuary determine that the plan has less money than needed to cover future
benefits, the plan is said to have an actuarial deficit. In such a case, the employer is required to make all
contributions in accordance with the applicable legislation in order to ensure that future benefit
obligations are met.
20.

In this case, the parties expressly agreed, pursuant to the MOA, that a specific amount of the

actuarial surplus under the Old Plan, referred to and defined as the Initial Surplus (the "Initial Surplus"),
would be treated in a particular manner upon privatization on January 1, 1997. It was an undisputed fact
that this amount, namely $43.364 million dollars9, was credited to the New Plan COLA Account.
(ii)
21.

Pension Funding

The concept of funding is also important in the context of the appeal. Defined benefit pension

plans can be pre-funded, meaning that payments are made into the pension plan in advance based on
actuarial estimates of the amounts that will be required to be paid out in the future. A fully funded plan is
one which has sufficient assets, based on an actuarial estimate, to pay now the present value of all accrued
pension benefits to date for existing employees/retirees. Defined benefit pension plans in some
circumstances can also be funded by the employer on a “pay-as-you-go” basis meaning that payments are
only made into the plan at the time of the actual payment of the benefit to a member.
(iii)
22.

The Provisions of the Reorg. Act

Subsection 15(2)(a) of the Reorg. Act is fundamental. The section sets out the benefits MTS was

to provide under the New Plan:
(a) the new plan … shall provide for benefits which on the implementation date are
equivalent in value to the pension benefits to which employees have or may have
become entitled under [the CSSA] or to which any other person has or would have
become entitled under [the CSSA] by virtue of the death of an employee …10 [emphasis
added]
23.

Subsection 15(3) required an independent actuary to review the New Plan to ensure that its

benefits were “equivalent in value”, pursuant to subsection 15(2) and Subsection 15(4) which required
MTS to address any concerns raised by the independent actuary.11

8

9

10
11

Nolan v. Kerry (Canada) Inc., 2009 SCC 39 ("Nolan"), paras. 67-69, Respondents' Book of Authorities
("RBA"), vol. I, Tab 11, p. 707-708.
New Plan text, ss. 16(7)(c), AR, vol. IX, p. 217; Adjustment Account Actuarial Report as of January 1, 1997,
July 15, 1997, AR, vol. X, p. 124.
Reorg. Act, ss. 15(2), RF, Tab A, p. 43.
Reorg. Act, ss. 15(2), 15(3), 15(4), RF, Tab A, p. 43.

-724.

The transfer of assets and liabilities from the Old Plan to the New Plan was done on the basis that

both plans would be ongoing (as distinct from having the Old Plan wound up and a new plan
commenced) as set out in the definition of "transfer amount" in subsection 15(1) (hereinafter the
"Transfer Amount"), and in subsections 15(5) and (7) of the Reorg. Act:
15(1) "transfer amount" means that part of the assets of the fund, as at the implementation
date, determined by multiplying the total assets of the fund including any surplus by a
fraction, the numerator of which is the amount of the actuarial liabilities of the fund for
benefits payable or accrued to the persons described in clause 2(a) based upon an
actuarial valuation and the denominator of which is the amount of the actuarial
liabilities of the fund for benefits payable or accrued to all persons entitled to benefits
from the fund based upon an actuarial valuation. [emphasis added]
15(5) The transfer amount shall be determined and adjusted … and shall be transferred
from the fund to the trust fund under the new plan on or before the date prescribed in the
regulations.
15(7) All liabilities of the fund to the persons described in clause (2)(a) and all rights
and obligations of the fund under any related agreements are assigned to and assumed
by the corporation and shall become liabilities, rights, and obligations of the trust fund
under the new plan on the date of transfer of the transfer amount pursuant to
subsection (5).12 [emphasis added]
25.

Finally, subsection 15(11) addresses the MOA, to be discussed further below:
15(11) Nothing in this section is to be interpreted as nullifying the effect of an agreement
executed on November 7, 1996 by representatives of The Manitoba Telephone System,
the Government of Manitoba and employees on the subject of pension issues.13
(iv)

26.

Scheme of the Old Plan

The Old Plan was enacted by the Legislature of the Province of Manitoba in 1939. The CSSA was

the text for the Old Plan. It was created to provide pension benefits for employees of the Government and
the Crown agencies which included MTS. The Civil Service Superannuation Board was the trustee of the
trust fund constituted under the Old Plan. The Old Plan is registered for purposes of minimum pension
standards under The Pension Benefits Act (Manitoba) C.C.S.M. c. P3214 (the “PBA”) and the Income Tax
Act (Canada) R.S.C. 1985 c. 1 (the “ITA”).

12
13
14

Reorg. Act, ss. 15(1), 15(5), 15(7), RF, Tab A, p. 43.
Reorg. Act, ss. 15(11), RF, Tab A, p. 44.
CSSA, ss. 8(1), RF, Tab B, pp. 47-100 at p. 54; PBA, RF, Tab C, p. 101-122.

-8(v)
27.

Funding of the Old Plan and the New Plan

The funding obligation under the Old Plan rested 50% on the employee contributors and 50% on

the employer contributors. In other words, each side funded 50% of the benefits. Initially the Old Plan
was pre-funded by employee contributions which were matched by the Government dollar for dollar. In
1961, an agreement was reached between the Government and the Manitoba Government Employees
Association, whereby, in exchange for improved benefits, the Government was no longer required to
“match” employee contributions. The Government discontinued matching funding and used the resulting
accumulated revenue for other Government purposes.
28.

Accordingly,

from

1961

onward,

rather

than

matching

employee

contributions

contemporaneously, the Government was only required to pay its 50% contribution toward benefits on a
“pay-as-you-go” basis (i.e. when benefits became due each month the Government would pay 50% of the
pension benefits from general revenues). The pay-as-you-go funding was specifically mandated by the
CSSA. The Old Plan was also exempted by regulation from the employer funding requirements under the
PBA. Simply put, after 1961, MTS (and most other employers under the CSSA), made no contributions to
the plan on behalf of employees but rather paid 50% of the benefits at the time the benefits were actually
paid. However, as the Court of Appeal correctly determined, the CSSA required that the Government
contributions were to be paid into the Old Plan trust, notwithstanding that they were being paid on a “payas-you-go” basis.15 Notwithstanding the manner in which it was funded, the Old Plan at all times was and
remains a defined benefit pension plan, whereby the employee contributors part with their money in
exchange for a guaranteed future benefit.
29.

Employees were required to contribute a percentage of their annual earnings to the Old Plan

through regular payroll deduction. In exchange for their contributions, employees became entitled to
receive benefits upon termination of employment, retirement or death. The benefits are calculated in
accordance with a formula based on the individual employee’s earnings and length of service, and this
formula did not change when the New Plan was created16.
30.

The CSSA prohibits the return of employee contributions, except in limited circumstances upon

death or disability and, despite what is alleged by the Appellants, does not give the Appellants’ an
entitlement to or control over any actuarial surplus while the Old Plan is ongoing or on wind-up.17

15
16
17

CA Reasons, paras. 7-8, 145, AR, vol. I, pp. 182-183, 224; CSSA, ss. 22(1), RF, Tab B, p. 59.
CSSA, s. 26, RF, Tab B, pp. 61-63; New Plan text, ss. 8, 9, AR, vol. IX, pp. 196-198.
CSSA, s. 47, RF, Tab A, p. 83; CSSA and amendments, RR, vol. IV, pp. 74-232.

-931.

The critical distinction in funding between the Old Plan and the New Plan was that, under the Old

Plan, employees were responsible for pre-funding 50% of their pension benefits, and in the event of a
deficit on the employees’ side, the employees were liable to make up the deficiency. However, under the
New Plan, MTS was solely responsible for funding any deficits that arose under the New Plan. The
Appellants were well aware of this distinction in the funding arrangement and the benefit to the
Appellants of this change in their funding obligations.18 To further illustrate the significance of this
change in the funding obligations, by 2007, MTS had already contributed in excess of $224 Million
Dollars into the Plan (notwithstanding any contribution holidays) as compared to the $103 Million
Dollars that the employees had contributed.19 In other words, by reason of the requirement to fund all
deficits in excess of employee contributions, MTS had contributed over $120 Million Dollars more into
the New Plan than had the employees within the first 10 years of the formation of the New Plan.
(vi)
32.

The Adjustment Account in the Old Plan

Of the contributions made by employees to the Old Plan, 10.2% was allocated annually to a

superannuation adjustment account (the “Adjustment Account”). The purpose of the Adjustment Account
was to finance 50% of the annual cost-of-living allowance increases (“COLA increases”) granted to
employees as a result of increases to the Consumer Price Index (“CPI”).
33.

In recognition that COLA increases were increasingly costly to fund, the CSSA was amended in

1990 to prevent the granting of COLA increases in excess of 2/3 of the CPI increase for the year, unless
the actuary of the Old Plan determined that the balance of the Adjustment Account would be sufficient to
provide for full CPI increases for the following 20 years.20 This test, known as the “20-year pre-funding
test”, had not been met in any year prior to the trial of this matter in 2008.
34.

Even with a target of 2/3 of CPI, the COLA increases under the Old Plan were not guaranteed. In

fact, each COLA increase was subject to further reduction if the granting of the increase would result in
an unfunded liability in the Adjustment Account21. Due to the deterioration in the funded position of the
Adjustment Account, transfers had to be made from the main Plan trust to the Adjustment Account in

18
19
20

21

Memo Ellement to ERPC, November 13, 1996, para. 19, AR, vol. IX, pp. 83-86.
MTS Pension Plan Present Value Contributions 2008, RR, vol. IV, p. 267-268.
CSSA, ss. 33(5.1), 33(7.1), RF, Tab B, pp. 92-93; Direct Exam of Erb, September 4, 2008, pp. 30-31, RR, vol.
II, pp. 25-26.
Direct Exam of Erb, September 4, 2008, pp. 30-31, RR, vol. II, pp. 25-26; Actuarial Report, Adjustment
Account as at December 31, 2007, May 2008, RR, vol. IV, pp. 233-243.

- 10 order that it could pay COLA at the 2/3 of CPI level22. Put simply, prior to privatization, the funding of
these 2/3 COLA increases were becoming increasingly costly.
(vii)
35.

Negotiation for Benefit Improvements under the Old Plan

The CSSA was also amended for the first time in 1990 to codify the negotiation process for

benefit improvements under the Old Plan. Any benefit improvements under the Old Plan were funded at
least 50% by employees, and at times they funded the entire cost of the benefit from their contributions to
the Old Plan.
36.

Notably, and despite the negotiation process codified in the CSSA, employees were never in any

way entitled to compel the Government to improve benefits, even if the Old Plan was in surplus. The
CSSA, and the evidence adduced at trial, is directly contrary to the position advanced in the Appellants’
factum, namely: that they “owned” the surplus in the Old Plan and that they were entitled to unilaterally
control its use.23 It was admitted at trial (by the Appellants’ witness Raymond Erb24) that there existed no
basis under the CSSA for the employees to compel any given use of surplus. The Old Plan text gave the
Appellants nothing more than a right to consult and negotiate through a committee of employee
representatives known as the Liaison Committee with a committee of employer representatives known as
the Advisory Committee. Any changes to the Old Plan resulting from any consensus reached by these
committees required legislative approval through the passing of a formal Bill to amend the CSSA which
the Appellants were in no position to control.
37.

In their factum, the Appellants repeatedly suggest that benefits under the Old Plan were improved

between 6% – 14% after the Appellants were moved to the New Plan, and that the Appellants, by
comparison, lost out as a consequence; however, what the Appellants fail to mention is that, due to the
nature of the funding arrangement of the Old Plan, this “improvement” was funded with a concurrent
18% increase in contribution levels for members of the Old Plan.25

22

23

24
25

Actuarial Report, Adjustment Account as at December 31, 2007, May 2008, RR, vol. IV, p. 233-243; Direct
Exam of Williams, October 27, 2008, p. 9, RR, vol. II, p. 99; Cross-Exam of Erb, September 4, 2008, p. 38,
RR, vol. II, p. 27; Direct Exam of Erb, September 3, 2008, p. 89, RR, vol. II, p. 24; Cross-Exam of Trach,
September 10, 2008, p. 13, RR, vol. II, p.41.
CSSA , ss.10.1, RF, Tab B, p. 89; Cross-Exam of Restall, June 5, 2008, pp. 24-26, RR, vol. II, pp. 9-11; Letter
Praznik to Andon, May 6, 1991, RR, vol. III, pp. 1-2; Memorandum, January 26, 2006, RR, vol. IV, p. 73;
Direct Exam Erb, September 3, 2008, pp. 73-75, RR, vol. II, pp. 21-23; Minutes, November 27, 1995, RR, vol.
III, pp. 23-28.
Cross-Exam of Erb, September 5, 2008, p. 1, RR, vol. II, p. 28.
Notice, August 16, 2000, AR, vol. X, p. 202; Cross-Exam of Erb, September 5, 2008, vol. 4, pp. 12-13, RR,
vol. II, pp. 29-30.
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38.

The Pension Reserve

In 1987, MTS decided, on its own initiative, and because of the increasing unfunded pension

liability, to create a pension reserve (the “Pension Reserve”) within its corporate assets to be utilized in
funding its pension obligations under the Old Plan. As of January 1, 1997, MTS contributed its entire
pension reserve of over $379,056,000.00 to the New Plan26.
(ix)
39.

The Term “Pension Benefits”

The term “pension benefits” is not defined under the Reorg. Act. Rather, the term is defined in the

CSSA, which is understandable given the fact that the CSSA constitutes the plan text for the Old Plan27
and is expressly referred to in Section 15 of the Reorg. Act. Under the CSSA, the term is defined as
follows:
“pension benefit” means the aggregate monthly or other periodic payments of
superannuation allowance to which an employee is or may become entitled under this Act
upon retirement or to which any other person is entitled under this Act by virtue of the
death of the employee after his retirement;
40.

Other Canadian pension legislation defines “pension benefits” in a similar and consistent
28

manner.

(x)
41.

Passage of the Reorg. Act
In 1996, during consideration of Bill 67 (the Reorg. Act), the Appellants and their representatives

expressed various concerns to the Government and MTS about the proposed transfer of their pensions to a
private sector employer. A group of interested employees and pensioners formed a committee known as
the Employee Retiree Pension Committee (“ERPC”) to lobby the Government on their behalf.

26
27
28

Plan Actuarial Valuation as at January, 1998, May 29, 1998, AR, vol. X, p. 142.
CA Reasons, para. 12, AR, vol. I, pp. 183-184.
This legislation is as follows:

The PBA, which applied to the Old Plan:
“pension benefit” means the aggregate annual, monthly or other periodic amounts to which an employee is or will
become entitled upon retirement or to which any other person is entitled under a pension plan by virtue of the death
of the employee after his retirement; PBA, ss. 1(1), AF, p. 68
The Teachers’ Pensions Act [C.C.S.M. c.T20] (the "Teachers' Pensions Act"):
“pension benefit” means the aggregate monthly or other periodic amounts to which a teacher is or will become
entitled under this Act upon retirement or to which any other person is entitled by virtue of the death of the teacher
after his retirement; Teachers’ Pensions Act, ss. 1(1).
PBSA (Canada):
“pension benefit” means a periodic amount to which, under the terms of a pension plan, a member or former
member, or the spouse, other beneficiary or estate of a member or former member, is or may become entitled. PBSA,
ss. 2(1).
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The Appellants’ representatives met with Fraser on July 16, 1996 and corresponded with him

regarding their concerns through their representative, Kenneth Beatty (“Beatty”).
43.

Of particular concern to the Appellants was the Initial Surplus portion of the Transfer Amount. In

Beatty’s letter dated August 6, 199629 he raised a number of questions, including:
“QUESTION 5
….….
b) Will the employees’ “surplus portion” of the transfer amount be used to enhance the
employees’ share of the benefit improvements?
c) Will the employees “surplus portion” of the transfer amount be used to reduce the
employer’s cost to the plan?”
Fraser responded by letter dated August 27, 199630 as follows:

44.

“Question 5…
(b) and (c) Once the amount of the surplus is determined and transferred to the trust fund,
an analysis will be undertaken to determine the most appropriate use of the surplus in
connection with the pension plan. However, this surplus will not be used to reduce the
employer’s cost of, and share of contributions to, the new pension plan.” [emphasis
added]31
45.

In a letter dated September 24, 1996, Mr. Brian Meronek (“Meronek”), representing the interests

of the Appellants, specifically raised an issue as to the definition of “equivalent in value” as it was used in
the draft version of Section 15(2) of the Reorg. Act, due to a concern that the wording of the proposed
legislation could see a change in the “benefits” that were provided under the Old Plan32. In Meronek's
words:
You then go on to interpret the meaning of “… benefits which on the implementation
date are equivalent in value” as set out in s. 15(2)(a) to mean that by law (and I quote
your letter) “they will continue to receive the same benefits to which they are entitled
today under the CSSA”. My clients are concerned that the draft wording in the Bill is
ambiguous and that, if the meaning truly incorporates your interpretation, MTS should
support an amendment to reflect that, commencing on the implementation date, the new
plan will provide for benefits which are equal to or greater than those benefits currently
provided under the Civil Service Superannuation Act for the remainder of the lifetime of
the present employees, retirees and their surviving beneficiaries (or words to that effect).
29
30
31

32

Letter Beatty to Fraser, August 6, 1996, AR, vol. VII, p. 103.
Letter Fraser to Beatty, August 27, 1996, AR, vol. VII, pp. 108-110.
CA Reasons, para. 158-164, AR, vol. I, pp. 230-231. The Court of Appeal defined this statement as well as
similar statements made by Fraser in correspondence dated October 23, 1996 and a memorandum dated
November 6, 1996 as the "Undertaking".
Letter Meronek to Fraser, September 24, 1996, AR, vol. VII, pp. 127-129.

- 13 It is clear that, as of September 24, 1996, the Appellants understood that "benefits", in the context of the
Reorg. Act, had a meaning that was consistent with what the Court of Appeal determined was meant by
the word “benefits”, which is also consistent with the definition of “benefits” that is being advanced by
the Respondents on this appeal.
46.

On the following day, September 25, 1996, Meronek again wrote Fraser and communicated the

Appellants’ view as to the most appropriate use of what became known as the Initial Surplus33. In
Meronek’s own words:
We are of the view that the most appropriate use of the surplus would be to apply it to
an Indexing Account, which you say MTS will set up and administer on the same basis as
the Superannuation Adjustment Account for indexing purposes, in order to pre-fund
future cost of living requirements.
There are many reasons why we believe this use of the surplus presently extant in the
CSSF is appropriate including the following:
1.

The surplus relates to accrued benefits under the Act based upon participation in
the plan by the employees for decades and has been identified historically as
such. This surplus has from time to time been used to improve their benefits and
ought not to be co-mingled such as to allow MTS to reduce its obligation.

2.

Under the current plan, retirees only get indexing in response to two-thirds of
inflation and only to the extent that the Superannuation Adjustment Account has
funds. Applying the surplus to the Indexing Account will assist in ameliorating
this deficiency which would otherwise persist for many years before retirees
would be able to get cost of living increases based on a higher percentage of
inflation.

3.

There is every reason to believe that there will be a shrinkage in the employee
count in the future and therefore, a reduction in employee contributions to assist
in funding the indexing portion of the benefits. At the present rate of 10.2
percent of employee contributions there will not be enough funds in the
account sufficient to cover even a one percent cost of living increase in the
future.

These concerns were warranted given the Appellants’ funding obligations under the Old Plan and given
the fact that solvency of the Adjustment Account under the Old Plan was deteriorating, and transfers from
the main plan trust to the Adjustment Account were required.34

33

34

Letter Meronek to Fraser, September 25, 1996, AR, vol. VII, pp. 130-132. The Appellants had instructed
Meronek to request this. Cross-Exam of Restall, June 4, 2008, p. 4, RR, vol. II, p. 3.
Actuarial Report, Adjustment Account as at December 31, 2007, May 2008, RR, vol. IV, pp. 233-243.
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Fraser responded to Meronek's correspondence in a letter dated October 23, 199635:
You have suggested in your correspondence that the most appropriate use of any
surplus would be to apply it to the indexing account that will be established as part of
the new pension plan. MTS is in the process of evaluating this alternative, along with
similar alternatives that will benefit members of the pension plan. However, a decision
regarding the treatment of any surplus funds will not be made until we have completed
the determination and verification of the actual surplus amount. [emphasis added]

48.

On October 31, 1996, Meronek, on behalf of ERPC, made a presentation to the legislative

committee considering Bill 67 (the Reorg. Act) in which he advocated for changes to the legislation in
relation to, inter alia, the Appellants' concerns regarding control over initial and ongoing surplus as well
as governance36. The next day, a petition from Old Plan members was presented to the Legislature. Glen
Findlay, the Minister responsible for MTS (“Findlay”), asked Fraser for an update on various pension
issues. In response, Fraser sent a memorandum to the Minister dated November 6, 199637. The Appellants
were not copied with the memorandum, but a copy was given to the Appellants' lead witness, Harry
Restall, Chair of the ERPC (“Restall”), on November 7, 1996. The memorandum was not acceptable to
Restall or to the ERPC38.
49.

The Court of Appeal held, as the evidence indicates, that the rejection by the Appellants of the

memorandum of November 6, 1996, directly led to the Governments' representatives convening a meeting
on November 7, 1996, to try to reach an agreement on the Appellants concerns.39 As a consequence of
that meeting, the Appellants, MTS and the Government subsequently reached an agreement and signed
the MOA on November 7, 199640.
(xi)
50.

The MOA

The agreement of the Appellants, MTS and the Government with respect to the Initial Surplus

issue was set out in paragraph 3 of the MOA:
3. MTS will provide a minimum cost of living adjustment of 2/3 of CPI with a maximum
CPI of 4%. However, if the cost of living adjustment account in any particular year is
able to fund a higher increase, then a higher increase would be given for that year. Any
initial surplus from the CSSF would be allocated to the new pension plan trust fund to
35
36

37
38

39
40

Letter Fraser to Meronek, October 23, 1996, AR, vol. VIII, pp. 117-118.
Presentation to the Legislative Committee Assembled to Consider the Passage of Bill 67, AR, vol. VIII, pp.
138-145.
Memo Fraser to Findlay, November 6, 1996, AR, vol. VIII, pp. 156-157.
Direct Exam of Restall, May 5, 2008, pp. 55-56, AR, vol. III, pp. 161-162; Cross-Exam of Trach,
September 10, 2008, pp. 12-14, RR, vol. II, pp. 40-42.
CA Reasons, para. 163, AR, vol. I, p. 231.
MOA, dated November 7, 1996, AR, vol. VIII, pp. 158-159.

- 15 fund future cost of living adjustments. In subsequent years the financial position of the
COLA Account will be reviewed by the plan[’s] actuary, if sufficient additional assets
exist in the account beyond those required for the stated COLA increase for a particular
year then pension benefits may be increased provided that the liability for the pension
plan in total does not increase due to the change in benefits. [emphasis added]
This agreement is entirely consistent with what Meronek had advocated as to where the Initial Surplus
should be allocated but payment in excess of the guaranteed COLA was contingent, and not a certainty,
being dependent on there being sufficient monies to fund such an increase.
51.

Once the MOA was signed, the Bill incorporating the Reorg. Act was amended to recognize the

MOA (subsection 15(11)). The Bill was also amended to provide for an independent actuarial review to
verify that the New Plan would provide benefits of equivalent value (subsection 15(3)), and to provide
that MTS was to be responsible for resolving any concerns (subsection 15(4))41. It bears mentioning that
there was no basis in the Reorg. Act, or otherwise, that justified the remedy which was granted by the
Trial Judge as the Reorg. Act itself provided for a remedy in the event of a disagreement over equivalence
in subsection 15(4).
(xii)
52.

The New Plan Text

Towers Perrin, an international firm of actuaries that had experience with previous transitions of

this type, investigated and reported on the method by which the transfer of the Appellants from the Old
Plan (Public Sector) to the New Plan (Private Sector) could be facilitated. Contrary to what was suggested
in the Appellants' Leave Application, even as of 1996 there had already been many plan transitions from
public to private sector plans.42
53.

After reporting on the history and manner of previous such transitions, Towers Perrin set out the

four methods by which the transfer from the Old Plan to the New Plan could take place. They
recommended that the "plan transfer approach" be used, as it permitted the Appellants to enjoy the same
pre-privatization benefits as were available under the CSSA. It effectively transferred the assets and
liabilities of the Appellants from the Old Plan to the New Plan on the effective date, and was deemed
fairest to the various Appellant memberships which consisted of both employees (active contributors) and
retirees (benefit recipients). It should be noted that none of the approaches described by Towers Perrin
involved wind-up and crystallization of the Old Plan liabilities, as under any scenario, the Old Plan was

41
42

Reorg. Act, RF, Tab A, pp. 43-44.
Towers Perrin Report, AR, vol. VI, pp. 116-132, at pp. 121-124.

- 16 never to be wound up. MTS accepted the recommendation of Towers Perrin and proceeded with the plan
transfer approach.
54.

As the transfer did not involve wind-up of the Old Plan or consequent crystallization of the Old

Plan assets or liabilities, any surplus that was transferred never became actual surplus as the Appellants
attempt to argue. Any surplus or deficit that was calculated for the purpose of the transfer was actuarial
in nature, and that characterization did not change as a consequence of the movement of the assets and
liabilities from the Old Plan to the New Plan. The fact that it was actuarial surplus was recognized by the
Appellants’ independent actuaries at the time.43
55.

MTS established the New Plan effective as of the implementation date, January 1, 1997. In

accordance with subsection 15(5) of the Reorg. Act, all liabilities of the Old Plan for employees were
assigned to and assumed by MTS and became liabilities of the New Plan. This transfer of liabilities was
contingent upon the transfer of the Transfer Amount from the Old Plan to the New Plan.
56.

The Transfer Amount was defined in subsection 15(1) of the Reorg. Act as a proportionate share

of the assets of the Old Plan “including any surplus”, as of the implementation date, based on the
actuarial liabilities of the Old Plan for benefits accrued or payable to the transferring beneficiaries
relative to the total actuarial liabilities for all of the beneficiaries of the Old Plan. This was calculated as
requiring a transfer of approximately 21.1% of the assets of the Old Plan to the New Plan.44 An amount of
approximately $424 million was transferred from the Old Plan to the New Plan.45
57.

MTS was also required by the Regulations under the Reorg. Act to make an initial contribution to

the New Plan. As previously stated, MTS transferred the entire value of its Pension Reserve,
approximately $383 million, to the New Plan in early 1997.46 At no time did MTS attempt to reduce this
contribution.

43

44
45
46

Letter Corp to Myers, July 12, 1996, p. 3, RR, vol. III, p. 55; Letter Ellement to Fraser, September 25, 1996,
RR, vol. IV, pp. 269-270; Reorg. Act, "transfer amount", ss. 15(1), RF, Tab A, p. 43.
Actuarial Report on Division of Assets as of December 31, 1996, April 23, 1997, AR, vol. X, p. 84.
Plan Actuarial Valuation as at January 1, 1998, AR, vol. X, p. 142.
Plan Actuarial Valuation as at January 1, 1998, AR, vol. X, p. 142.
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As contemplated by the Reorg. Act, the New Plan text was drafted to comply with the Pension

Benefits Standards Act, 1985 (Canada) (“PBSA”), since the MTS employees would come within federal
jurisdiction upon privatization. The New Plan is registered under both the PBSA and the ITA. 47
59.

MTS replicated the formulaic benefits of the Old Plan as closely as possible in the New Plan,

within the limits of the PBSA. As the Trial Judge noted on several occasions, there was no dispute that the
benefits under the New Plan payable upon termination, retirement and death were the same as under the
Old Plan on the implementation date.48
60.

In fact, in some respects, the Appellants’ entitlements to benefits under the New Plan were better

as acknowledged by the Appellants' own actuaries. For example, as agreed in the MOA, the New Plan
provided for guaranteed COLA increases of 2/3 of CPI to a maximum of 4%, which increase was not
guaranteed under the Old Plan. The significance of the benefit of the guaranteed COLA, without the
coincident obligation to fund 50% of its costs, was not lost on the Appellants.49 The New Plan also
provided for COLA increases in any lump sum payments upon termination, a benefit which was not
provided under the Old Plan; and, of course, the Appellants’ funding obligations were reduced to the
amount of their contributions only, as opposed to 50% of the required benefit and COLA payments as had
been the case under the Old Plan.
(xiii)
61.

The New Plan COLA Account

In order to replicate the Adjustment Account under the Old Plan and give effect to the MOA,

MTS created a similar account called the Pension Benefit Adjustment Account under the New Plan (often
referred to as the “New Plan COLA Account”) to calculate available COLA increases. MTS included a 20
year pre-funding rule identical to the one that existed in the Old Plan.50

47
48
49

50

Summary of Differences, September 30, 1996, RR, vol. III, pp. 70-74.
QB Reasons, paras. 393, 510, AR, vol. I, pp. 132, 168.
Memo Ellement to ERPC, November 13, 1996, AR, vol. IX, pp. 83-86; Letter Restall to Fraser, November 4,
1996, AR, vol. VIII, pp. 153-154; Memo Ellement to ERPC, November 13, 1996, para. 19, AR, vol. IX, pp.
85-86; Cross-Exam of Restall, June 4, 2008, p. 22, RR, vol. II, p. 5.
CSSA, ss. 33(5.1), 33(7.1), RF, Tab B, pp. 92-93; New Plan text, ss. 15.4, AR, vol. IX, p. 214.
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The Initial Surplus was credited to the New Plan COLA Account in accordance with Section 3 of

the MOA, together with matching amounts of employee and employer contributions, for an initial total of
$105 million. The Appellants agreed to the funding of the New Plan Cola Account in this manner.51
63.

Actuarial valuations of the New Plan COLA Account were conducted annually. These valuations

indicate that, as of January 1, 2008, 11 years after the implementation date, pensioners had received
approximately $74.2 million in COLA increases since the inception of the New Plan. Once adjustments
for employer and employee contributions, payments, and investment returns of the MTS Adjustment
Account are taken into account, an amount well in excess of the $43 million Initial Surplus has been paid
for COLA increases under the New Plan in that 11 year period.52
(xiv)
64.

Appellants’ Actuarial Review of the New Plan Text

Notwithstanding that they were unsuccessful in their arguments to this effect before the Court of

Appeal, the Appellants maintain the suggestion in their factum that they were unaware of how the New
Plan COLA Account was to operate, that it was destined to fail from the outset and that MTS was aware
of this fact from the establishment of the New Plan. Simply put, and as the Court of Appeal determined,
the documents and trial evidence do not support any such contentions and these allegations are without
factual basis.53
65.

Footnote 42 within paragraph 30 of the Statement of Facts section of the Appellants' Factum,

completely misrepresents the facts. The May 15, 2007 letter referred to by the Appellants indicates
nothing more than the fact that, as of May 15, 2007, the New Plan Cola Account did not have nor had it
ever had sufficient assets to pay COLA in excess of the guaranteed amount since its inception. The letter
does not speak to the design and administration of the account at all, nor does it speak to MTS' knowledge
of any alleged "flaws" at the time that the New Plan was implemented.54

51

52
53
54

New Plan text, ss. 16(7)(c), AR, vol. IX, p. 217; Adjustment Account Actuarial Valuation as at January 1,
1997, AR, vol. X, p. 124; Cross-Exam of Restall, June 4, 2008, pp. 22-23, RR, vol. II, p. 5-6.
Spreadsheet, AR, vol. XI, p. 86.
CA Reasons, paras. 142, 207-209, AR, vol. I, pp. 222-223, 243.
Letter Samaroo to Osfi, dated May 15, 2007, AR, vol. XI, pp. 51-53.
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In addition, the Appellants were counselled and advised as to the contents of the New Plan text by

two independent actuarial experts, Louis Ellement (“Ellement”) and John Corp (“Corp”), who had
intimate familiarity with the Old Plan.55
67.

Ellement and Corp were provided with draft versions of the New Plan text. Both actuaries

reviewed the New Plan text in its entirety, and made suggestions and changes to some aspects of the New
Plan text, including provisions about which the Appellants now complain regarding the incorporation of
paragraph 3 of the MOA that related to the New Plan COLA Account. Specifically, Ellement and Corp
agreed upon:
1. the amount of the initial actuarial surplus to be allocated to the New Plan COLA Account;
2. the application of the 20 year pre-funding rule to the New Plan COLA Account;
3. the manner in which the New Plan COLA Account was to function; and
4. the interest rate that was applied to the New Plan.
The only issues with which the Appellants and their actuaries continued to have concern regarding the
New Plan text at the time it was submitted for registration were the Appellants’ control over ongoing
surplus and governance, neither of which remain in issue for the purpose of this appeal. The exchange of
correspondence between the Appellants and their independent actuaries and MTS and their actuaries
clearly demonstrates full knowledge and acceptance of all of the relevant terms of the New Plan, with
which the Appellants, only years after the fact, attempted to take issue.56 Correspondence from the
Appellants also confirmed that the only outstanding issues related to control over ongoing surplus and
governance.57
68.

At paragraph 118 of their Factum, the Appellants purport to rely upon the evidence of MTS'

actuary, Tony Williams ("Williams"), stating: "MTS's [sic] actuary, Tony Williams, confirmed that he
55

56

57

Letter Corp to Myers, July 12, 1996, p. 3, RR, vol. III, p. 55; Letter Ellement to Hales, August 22, 1996, RR,
vol. III, p. 65-66.
Memo ERPC and Ellement to Solman, December 23, 1996, AR, vol. IX, pp. 153-155; Letter Corp to Solman,
December 30, 1996, AR, vol. IX, pp. 152-159; Cross-Exam of Restall, June 5, 2008, pp. 67, 71, RR, vol. II,
pp. 12-13; Cross-Exam of Restall, June 16, 2008, pp. 5, 20-22, 26, 29, RR, vol. II, pp. 15-20; Cross-Exam of
Restall, June 4, 2008, pp. 14, 22-23, 55, RR, vol. II, pp. 4, 5-6, 8; Cross-Exam of Trach, September 10, 2008,
pp. 29-31, RR, vol. II, pp. 43-45; Cross-Exam of Fraser, October 23, 2008, pp. 96-98, RR, vol. II, pp. 92-94;
Direct Exam McInnes, October 15, 2008, p. 7, RR, vol. II, p. 72; Chart re: MTS Summary of Documents, RR,
vol. IV, p. 271.
Letter Restall to Fox, January 2, 1997, RR, vol. IV, pp. 33-35; Letter Restall to Fox, January 2, 1997, RR, vol.
IV, pp. 36-38; Memo Ellement to Restall, January 15, 1997, RR, vol. IV, pp. 39-40; Memo Ellement to ERPC,
July 23, 1997, RR, vol. IV, pp. 43-45; Cross-Exam of Restall, June 5, 2008, p. 74, RR, vol. II, p. 14.

- 20 and Ellement did not have a "meeting of the minds" about how the COLA account should be funded and
organized." In fact, the evidence of Williams does not support this proposition. During cross-examination,
Williams was referred to the memorandum by ERPC and Ellement dated December 23, 1996, by which
he communicated to MTS acceptance of the New Plan text as it related to the funding and organization of
the New Plan Cola Account. Williams testified in cross-examination that, during his discussion with
Ellement, prior to that memorandum, he did not think that he and Ellement had "a meeting of the minds"
with respect to the operation of the New Plan Cola Account, because "it was not raised as an issue" by
Ellement. This is consistent with the fact that, by this time, Ellement had already, in his own mind,
accepted how the New Plan COLA Account would operate. That was no longer an outstanding concern.58
69.

The same paragraph of the Appellants' Factum reveals another blatant mischaracterization of the

trial evidence. The Appellants positively stated "Ellement communicated to MTS's [sic] actuary that he
was not satisfied with the funding structure of the COLA account in December of 1996." This is not what
the footnoted evidence supports. Continuing in the cross-examination of Williams with respect to his
discussions with Ellement, as referred to above:
Q. And Mr. Ellement never communicated to you that he was satisfied with the funding
arrangement at any time, did he?
A.
Well, I, believe this was the – you know, sort of the final written correspondence
but I guess – you know, I guess maybe it's a mistake but, you know, silence gives consent
and I, I didn’t' hear from him. Assumed that, that this was their position.
Q.
Yeah, you're, you're making an assumption. You didn't – you weren’t told by
him that he was satisfied with the funding arrangement?
A.

That's right, it's an assumption on my part, yes.59

Clearly the evidence does not indicate that Ellement communicated his dissatisfaction. In fact, this
exchange remains consistent and supports the view, held by Williams, and supported by the documentary
evidence, that at this stage, concerns as regards the operation of the New Plan COLA Account in the New
Plan text were not raised as an outstanding issue.
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Memo Ellement and ERPC to Solman, December 23, 1996, paras. 4-5, AR, vol. IX, pp. 153-155; Direct Exam
Ellement, September 17, 2008, p. 66, RR, vol. II, p. 60; Cross-Exam of Williams, October 29, 2008, pp. 6-14,
19-20, RR, vol. II, pp. 100-108, 109-110.
Cross-Exam of Williams, October 29, 2008, pp. 19-20, RR, vol. II, p. 109-110.
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The Appellants actuary Corp acknowledged at trial that he understood that the $43 million Initial

Surplus was to go into the MTS Adjustment Account (i.e. the New Plan Cola Account) to fund the
minimum COLA payment and that the COLA account was subject to the 20 year pre-funding rule.60
71.

The Appellants did not comment or raise any concerns regarding the 20 year pre-funding rule, a

fact that was confirmed by the Appellants' lead witness, Restall,61 notwithstanding that the 20 year prefunding provision of the New Plan was identical to the Old Plan and was included in the draft plan texts
that were provided to the Appellants (including Ellement and Corp) for their review in November and
December, 1996.
72.

The Appellants also did not comment on or raise concerns regarding the 20 year pre-funding rule

throughout 1997 and 1998. It was only years later that they began to claim that MTS had breached the
MOA because the Initial Surplus had been allocated to the New Plan Cola Account.62
73.

This “interpretation” of the MOA on which the Appellants’ allegations in the Fresh-As-Amended

Statement of Claim are based, was not arrived at by the Appellants until years after the MOA was signed
and a year after the original Statement of Claim was issued. In cross-examination, the Appellants' actuary,
Ellement, admitted that the interpretation of the MOA on which the Appellants’ claim is now based came
to him in an “epiphany” that came well after the fact, and well after the Appellants’ experts had an
opportunity to review and comment on these arrangements and concluded all was in order. Further,
Ellement was not at the November 7, 1996, meeting when the MOA was signed nor was he consulted
prior to his principals executing the document.63
74.

At trial, Ellement freely admitted that the Appellants' (plaintiffs') concerns and expectations

related not to anything that MTS was obligated to do under the MOA but rather on what MTS had the
ability to do under the MOA. There is also no dispute that the Initial Surplus was credited to the New Plan
COLA Account and that it was administered in accordance with the New Plan text.64
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Direct Exam of Corp, September 11, 2008, pp. 22, 24-25, 33-34, RR, vol. II, pp. 48, 49-50, 53-54; Cross-Exam
of Corp, September 12, 2008, pp. 6-7, 11, 12, RR, vol. II, pp. 55-58.
Cross-Exam of Restall, June 4, 2008, p. 33, RR, vol. II, p. 7.
QB Reasons, para. 483, AR, vol. I, pp. 159-160.
Cross-Exam of Ellement, September 22, 2008, pp. 83-85, RR, vol. II, pp. 62-64; Cross-Exam of Ellement,
September 22, 2008, p. 81, RR, vol. II, p. 61.
Cross-Exam of Ellement, September 22, 2008, pp. 95-97, RR, vol. II, pp. 66-68; Plan Actuarial Valuation as at
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75.

Funding of The New Plan

The significant difference between the Old Plan and the New Plan is that, pursuant to the PBSA,

MTS is required to fund the New Plan in accordance with the recommendations of its actuary in order to
meet funding obligations referred to as “going concern” and “solvency” funding requirements. The
Appellants were aware of the change in the funding arrangement and how it was to their benefit.65 Due to
the changes in funding and demographics of the New Plan membership, the initial actuarial valuation
report for the New Plan indicated that it had a going concern unfunded liability. In other words, on the
date the New Plan was established, MTS had an enforceable, legal obligation to resolve this funding
shortfall. At the same time, the Appellants had been relieved of their obligation to fund 50% of such a
shortfall, which obligation would have existed under the Old Plan. In the years following, with the
generation of significant investment income, the New Plan was in a surplus position that allowed MTS to
take “contribution holidays” by utilizing actuarial surplus to satisfy its funding requirement at that point
in time. However, as even the Trial Judge specifically noted, this has been more than offset by the deficits
that MTS has had to fund since New Plan inception.66
76.

Despite MTS’ funding challenges over the recent years, the employees and former employees of

MTS and their beneficiaries have, in exchange for their contributions to the Old Plan, and subsequently to
the New Plan, received all benefits to which they were entitled or have since become entitled; not only in
respect of their period of membership in the Old Plan, but also in respect of their period of membership in
the New Plan. The Appellants have also received, without having to fund same, a guaranteed annual costof-living increase which did not exist in the Old Plan. Over the course of the first 10 years of the New
Plan's operation, MTS has funded $120 million more than the Appellants have contributed into the New
Plan.67
(xvi)
77.

Appellants' Pleadings

The Appellants filed the original Statement of Claim in relation to this matter on September 21,

1999, seeking declaratory and injunctive relief in relation to the Reorg. Act and the operation of the New
Plan, with a focus on the contribution holidays taken by MTS in 1998 and 1999 "without prior approval
of the Appellants". The pleading was subject to a number of amendments over the following years, which
amendments changed not only the nature of the Appellants’ claim, but the nature of the relief sought as
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- 23 well. In particular, the Amended Statement of Claim filed on June 16, 2000, for the first time raised an
alleged breach of the MOA and Undertaking by MTS.68
78.

The Court of Appeal considered and rejected the Appellants’ allegation that the Undertaking

constituted a negligent misrepresentation giving rise to tortious liability. The Court of Appeal stated that
it did not need to address the issue, as the Trial Judge made no such finding, but further indicated that
there were valid reasons for dismissing such an argument, including its conclusion that the information
contained in the letters and memorandum leading up to the execution of the MOA merely constituted part
of the discussions and negotiations that culminated in the MOA.69 The Appellants for the first time in
their Factum before this Honourable Court have raised various doctrines of estoppel as a basis for relief,
notwithstanding that estoppel was never pleaded nor argued previously by the Appellants.70
79.

The Appellants argue in paragraph 54 of their Factum that the Court of Appeal “disregards and

overturns numerous findings of fact” of the Trial Judge. Each of the examples listed by the Appellants
and their references to the Trial Judge’s decision must be examined closely. None of the “findings” cited
by the Appellants were “disregarded” by the Court of Appeal; in each instance, the Court of Appeal dealt
with the evidence and the legal consequences that flowed from the facts of the case. Certain of the
examples cited were not findings of fact at all; rather, they were simply recitations by the Trial Judge of a
witness’ evidence. Others were not overturned, but the Court of Appeal found that the “factual findings”
were not capable of bearing the legal characterizations ascribed to them by the Trial Judge. Even if one is
to conclude that certain findings were overturned, the Court of Appeal was justified in doing so, in that
the findings were incorrect and not supported by the evidence that was before the Trial Judge, and in all
such cases the Court of Appeal dealt with and articulated the basis for its conclusions.
80.

In paragraph 55 of the Appellants’ Factum, the Appellants suggest the Court of Appeal simply

got “facts wrong” on numerous points. Again, each must be examined carefully as in most cases the
“facts” raised are mischaracterizations of what the Court of Appeal said, or were instances where the
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- 24 Court of Appeal applied the proper legal tests and consequences flowing therefrom to the facts and
evidence that was before the Trial Judge.71
PART II – STATEMENT OF ISSUES
81.

While accepting that the "issues" outlined in the Appellants' Factum generally touch on the

subject matter of the appeal, the Respondents submit that the issues for determination on this appeal,
concisely stated, are:
(a)

What is the applicable standard of review?

(b)

Did the Court of Appeal err in holding that the Initial Surplus was actuarial surplus?

(c)

Did the Court of Appeal err in its interpretation of the Reorg. Act?

(d)

Did either the Undertaking or the MOA Contain a Promise of Benefit Enhancements
Equal to the Agreed Value of the Initial Surplus?

(e)

Is there any apprehension of bias in this case arising out of the involvement of
Mr. Huband on behalf of the Respondents?
PART III - ARGUMENT

A.

APPLICABLE STANDARD OF REVIEW

82.

This Court’s decision in Housen v. Nikolaisen72 affirmed that the standard of review for issues of

law is correctness and that the standard of review for findings of fact is the standard of palpable and
overriding error. The trial decision in this case presented the Court of Appeal with a difficult task, since
many of the findings made by the Trial Judge were not clear findings of fact but rather involved legal
conclusions expressed in the form of a general narrative leading to the Trial Judge’s result.
83.

For this reason, assessing the standard the Court of Appeal should have applied to any given issue

requires sorting out what findings were findings of fact, what findings were findings of law, and what
findings can properly be called findings of mixed fact and law. This Court in Housen followed its earlier
decision in Canada (Director of Investigation and Research) v. Southam Inc.,73 in drawing the line
between factual and legal findings. In that case, the Court distinguished between issues of fact, law and
mixed fact and law as follows:
71
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- 25 Briefly stated, questions of law are questions about what the correct legal test is;
questions of fact are questions about what actually took place between the parties; and
questions of mixed law and fact are questions about whether the facts satisfy the legal
tests. A simple example will illustrate these concepts. In the law of tort, the question what
“negligence” means is a question of law. The question whether the defendant did this or
that is a question of fact. And, once it has been decided that the applicable standard is one
of negligence, the question whether the defendant satisfied the appropriate standard of
care is a question of mixed law and fact.74
84.

MTS submits that there are very few contentious facts in this case. This is because questions of

what events actually happened, i.e. whether the plaintiffs or defendants “did this or that”, are not and have
not been much disputed between the parties. This appeal is about what legal consequences flow from
undisputed facts.
85.

Whether or not the issues between the parties are regarded as questions of mixed fact and law or

pure questions of law, MTS submits that the governing standard is correctness. As this Court noted in
Housen, where a finding of a trial judge can be traced to an error in his or her characterization of the legal
standards, less deference is required, consistent with the standard of correctness.75
86.

As this Court further found in ABB Inc. v. Domtar Inc.,76 it is necessary to distinguish between a

trial judge’s findings of fact and the manner in which the judge legally characterizes those facts. An
appellate court is entitled to reach its own legal characterization of the facts even though it accepts the
trial judge’s assessment of them.
87.

This case is predominantly about the legal characterization of essentially undisputed facts. The

issues to be decided by the Court of Appeal in this case were therefore appropriately resolved on a
correctness standard.
B. THE INITIAL SURPLUS WAS NOT A “BAG OF MONEY”
(a) Actuarial Surplus is a Circumstance, Not a Thing
88.

The Appellants’ arguments in this case with respect to the interpretation of the Reorg. Act are

founded on an erroneous premise: that the Initial Surplus “belonged” to them and that they were somehow
deprived of it by MTS. In order to succeed on this appeal, the Appellants would need to establish that the
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- 26 Trial Judge was right in holding that the Initial Surplus “belonged” to them. For the reasons that follow,
they cannot succeed. Notwithstanding this Court's previous decisions in respect of ongoing defined
benefit pension plans, which demonstrate that the Initial Surplus was not capable of belonging to the
Appellants, it is apparent that the Trial Judge accepted the Appellants’ theory that the Initial Surplus
coming into the New Plan from the CSSF was an “identifiable” asset that “belonged” to the employees77.
89.

MTS does not dispute that the Initial Surplus, and in fact the entire “Transfer Amount” as defined

in subsection 15(1) of the Reorg. Act, contained assets which were attributable to the contributions of the
employees; however, MTS disputes the Trial Judge’s finding as to what flows from that fact. The fact that
the employees contributed money to the Old Plan does not justify the Trial Judge’s conclusion that they
therefore possessed an entitlement to control its use. Indeed, the New Plan, like the CSSA before it, gave
the employees no such entitlement. Their only entitlement was to receive guaranteed pension benefits as
set out in the New Plan text.
90.

The Court of Appeal’s task in resolving this issue was exceptionally difficult. Although the Trial

Judge's reasons were lengthy, they provide little foundation for many of the Trial Judge’s most important
conclusions. Notwithstanding the challenge it faced, the Court of Appeal correctly recognized that the
Trial Judge’s conclusions about surplus cannot be reconciled with Canadian pension law jurisprudence as
to the nature of surplus and the nature of employees’ interest in surplus when a pension plan is ongoing.
In Schmidt v. Air Products, this Court squarely considered the nature of a plan member’s interest in
surplus when a plan is ongoing. Even where plan members have a specific entitlement to receive surplus
assets on termination (which was the case in Schmidt but is not the case here), this Court makes it clear
that they have no specific interest in surplus while the plan is ongoing:
While a plan which takes the form of a trust is in operation, the surplus is an actuarial
surplus. Neither the employer nor the employees have a specific interest in this amount,
since it only exists on paper, although the employee beneficiaries have an equitable
interest in the total assets of the fund while it is in existence.78
91.

This Honourable Court's decision in Burke v. Hudson's Bay Co. clarified the law where plan

members have no entitlement to receive surplus assets on termination, as is the case here:
In a defined benefit pension governed by trust principles, as in this case, legal ownership of the
defined benefits lies with the trustee. The funds needed to pay the employees’ defined benefits
are held in trust on their behalf. As beneficiaries, the employees have an equitable interest in the
77
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- 27 funds needed to cover their defined benefits. A review of the original and subsequent pension
plan documentation indicates that the only employee benefits that are provided for under the
terms of the plan are the employees’ defined retirement benefits. Additionally, the pension plan
documents (the pension plan text and trust agreement), having regard to the operative language of
the plan as a whole, do not contain any of the language that would typically give employees an
entitlement to surplus. Based on the provisions of the pension plan documentation, it cannot be
said that the transferred employees had an equitable interest in the surplus on termination, and
therefore no floating equity in the actuarial surplus during continuation of the plan.79
92.

In an ongoing plan (as opposed to one that is being wound up or partially wound up), actuarial

surplus forms no part of the plan members’ entitlement. In Potter v. Bank of Canada, the Ontario Court of
Appeal struck as untenable at law a claim by employees that they were entitled to damages resulting from
the employer’s alleged improper payment of plan expenses from a trust fund:
“... the claim for direct payments would give the class members more than they are
entitled to receive from the Plan. Since the Plan is ongoing, their entitlement as
beneficiaries is to receive the defined benefits provided in the Plan. They can claim no
more. See Schmidt v. Air Products Canada Ltd., [1994] 2 S.C.R. 611 at 654.”80
93.

A plan is “ongoing” for the purpose of ascertaining entitlement to surplus so long as the

employees continue to receive their promised benefits and so long as the plan is not wound up. Surplus
crystallizes in a defined benefit plan when the plan winds up. Only then does an actual surplus, that is
capable of belonging to anyone, exist.81
94.

These principles are well established and have been accepted by this Court. In Buschau v. Rogers

Communications Inc., Deschamps J. held as follows:
Before termination of a plan, a surplus is only an actuarial concept. While the plan is in
operation, individuals entitled to the surplus assets do not have a specific interest in them.
A pension surplus can be used to justify a contribution holiday if this is permitted by the
plan, but the surplus can also disappear if investment earnings are lower than anticipated.
Since pension plans are usually established for indefinite terms, issues relating to
surpluses are not usually relevant to plan members while the plan is in operation. As the
Court said in Schmidt, “[t]he right to any surplus is crystallized only when the surplus
becomes ascertainable upon termination of the plan”.82
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- 28 95.

In this case, the Old Plan’s liabilities did not crystallize through wind-up or otherwise. There is no

provision in the Reorg. Act, or elsewhere, for a partial wind-up of the CSSF. Indeed, the provisions of the
Reorg. Act specifically contemplated a continuation of plans.83
96.

It would have been possible for the Province to have accomplished a partial wind-up of the Old

Plan that would have crystallized the liabilities of the Old Plan. Then the actuarial surplus would have
become actual surplus to which the employees still had no entitlement under the Old Plan. But the
Province did not take this course of action. Subsection 15(7) of the Reorg. Act provides that MTS would
assume the liabilities of the CSSF in relation to the MTS employees. Nothing therefore crystallized when
the New Plan was created and the Transfer Amount including the Initial Surplus was transferred.
97.

The MTS New Plan is accordingly an ongoing plan. The case law concerning employee rights to

actuarial surplus in an ongoing plan, or more particularly, the lack of such rights, should have mandated
the result in this case. Yet, the Trial Judge did not cite, or even refer to, a single pension law case
concerning surplus. The Trial Judge’s decision is contrary to the well-established jurisprudence. The
Court of Appeal was justified in setting it aside for this reason alone.
98.

Because surplus is only an actuarial concept, it does not make any sense to treat surplus as a “bag

of money” that can belong to anyone. Rather than being a thing, actuarial surplus is a circumstance in
which an ongoing plan finds itself at a specific point in time. Actuarial surplus, (and deficits), fluctuate
with the financial markets and interest rates. A surplus on one day could well be a deficit days later. For
this reason, the case law makes clear that plan members do not have any rights in this ephemeral
circumstance until the plan’s liabilities have crystallized. And even then, as Schmidt and Burke make
clear, employees only have such an entitlement if the plan or trust documentation gives the employees the
right to surplus on wind-up.84
(b) The Initial Surplus Did Not Belong to the Employees
99.

Paragraph 46 of the reasons of the Trial Judge sets out the core of the Appellants’ position in this

case and on this appeal. In broad outline, the Appellants’ complain that MTS took something “belonging
to them” and gave them, in return, inadequate benefits. This overriding narrative was central to the Trial
Judge’s decision, and is indeed central to this appeal, since the Appellants fault the Court of Appeal for
failing to show appropriate deference to this key aspect of the Trial Judge’s decision. The Appellants
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- 29 argue that the Court of Appeal’s decision “disregards and overturns” the Trial Judge’s finding that the
surplus in the Old Plan “belonged” to the employees.85
100.

The Trial Judge purported to explain the reasoning behind his conclusion that the Initial Surplus

“belonged” to the employees, while he himself acknowledged that the requisite “criteria” of ownership
were missing. At paragraph 46, the Trial Judge states:
From time to time, actuarial valuation disclosed a surplus in the Fund. Often, it was a
significant amount. Since it was only employee members who contributed to the Fund,
there was never any question about their entitlement to the surplus. Plaintiffs have used
the word “ownership” in describing the employees/retirees’ entitlement to surplus. In my
view, ownership denotes characteristics of unilateral or independent use which was not
available to the employees/retirees. Nonetheless, throughout this proceeding, all parties
have acknowledged that surpluses were created solely by virtue of employee
contributions and their growth by investment. It was clear to all that the surplus belonged
to the employees/retirees and that is why only the Liaison Committee initiated
negotiations regarding its use.86 [emphasis added]
The employees’ being the source of contributions to the surplus, having the ability to negotiate in respect
of its usage, and even the expectation of successfully persuading the Government to use the surplus to
improve benefits, does not justify a finding that the surplus “belonged” to the employees, either during
operation of the Old Plan, or on transfer to the New Plan. The parties' rights and obligations are not to be
decided on conduct, but must be determined on the basis of the governing legal documents.87
101.

The Trial Judge placed great emphasis on the fact that the assets in the Old Plan all reflected

employee contributions. The Trial Judge supplied no legal basis for concluding that this fact created some
form of continuing proprietary right in the plan assets in the absence of any stipulation in the former
CSSA creating or even acknowledging such a right. As a matter of law, the mere fact that an employee
contributes assets to a pension plan does not create any special right to control that money. Both the Kerry
and Schmidt cases, which are the leading cases on contribution holidays and surplus entitlement, involved
contributory plans, yet neither case makes any relevant distinction whatsoever between employer and
employee money. Once the money goes into the plan, entitlements to it are governed by the plan text,
without regard to who paid the money in.88
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- 30 102.

If there were any doubt as to this fundamental principle, it was settled by this Court in its recent

decision in Professional Institute of the Public Service of Canada v. Canada (Attorney General)89.
Writing for a unanimous court, Rothstein J. rejected the employees’ argument that making contributions
somehow gave employees a proprietary interest in the superannuation accounts:
On a plain reading of the Superannuation Acts, there is no suggestion that the Plan
members have a proprietary interest in their contributions. Contributing employees can
claim no continuing property interest in these amounts. In exchange for their
contributions, and with each year of pensionable service, employees gain a legal
entitlement to a future benefit. That is the nature of this defined benefit plan.
The appellants asserted that employees have an interest in both the employee and
employer contributions, plus interest, on the basis that they form part of employees’ total
compensation. Even if it were to be assumed that employees have an interest in the
contributions at the point in time at which their salaries are to be paid to them, no interest
in these amounts could survive the requirement in the Superannuation Acts that they be
paid into the CRF and credited to the Accounts. Rather, this is the “cost” paid by
employees for the future legal entitlement to their statutorily defined benefits. The
Superannuation Acts also do not establish that employees have an equitable interest in the
amounts credited to the Accounts. They provide only a legal entitlement to statutorily
defined pension benefits.90
103.

This basic principle finds expression in section 47 of the Old Plan, which says explicitly that,

apart from specific identified exceptions (which are not applicable here), “no person is entitled to the
return of any contributions or any part thereof made to the fund.”91 The statute recognizes in unequivocal
terms that employees making contributions have parted with their money and receive back in exchange
the benefits provided for in the statute. Nothing in the Old Plan creates any special exception from this
principle for circumstances in which the actuary estimates that the assets in the plan are not all needed to
provide for the current estimate of plan liabilities.
104.

The Trial Judge’s decision that the Initial Surplus “belonged” to the employees because they

contributed to it was therefore an error of law that the Court of Appeal was justified in correcting.
105.

Even if the Trial Judge’s conclusion that the Initial Surplus “belonged” to the employees could

somehow be repackaged as a factual finding, the Court of Appeal was nevertheless justified in
overturning it. The reasoning process that led the judge to this finding was plainly afflicted by palpable
and overriding error. Firstly, the reasoning reflects the impenetrable and incoherent concept that there is
89
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- 31 some distinction between “ownership” and “belonging” and that such distinction is sufficiently material
to affect parties’ rights.
106.

Secondly, the Court of Appeal was justified in setting this finding aside because it depended on a

fundamental misapprehension of how the Old Plan and the New Plan worked as defined benefit plans. A
defined benefit plan is not an investment vehicle to receive employee contributions. An employee’s
contributions to a defined benefit plan are not invested for his or her benefit and then returned on demand.
Rather, an employee participating in such a plan parts with his or her money in exchange for a set of
obligations placed upon the employer, i.e. to pay the defined benefits under the Plan. The employee also
benefits from the unconditional nature of that promise — the employee contributions could disappear as a
result of a market correction, but the employer remains liable to pay the benefits.
107.

The Court of Appeal’s decision was therefore correct. The Trial Judge’s decision wrongly

recognized rights in relation to actuarial surplus that the Appellants did not have.
C. SUBSECTION 15(2)(a) OF THE REORG. ACT IS NOT AMBIGUOUS
(a) The Plain Meaning of the Reorg. Act
108.

The critical section in the Reorg. Act is subsection 15(2)(a), which provides as follows:
15(2)

On or prior to the implementation date, the corporation shall establish

(a)
the New Plan which shall provide for benefits which on the implementation date
are equivalent in value to the pension benefits to which the employees have or may have
become entitled under The Civil Service Superannuation Act or to which any other
person has or would have become entitled under The Civil Service Superannuation Act
by virtue of the death of an employee… [emphasis added]
The Court of Appeal’s decision was the only rational way to interpret the plain language of the
legislation.
109.

The Trial Judge’s interpretation of subsection 15(2)(a) of the Reorg. Act ignores the plain

language of the section. The section requires MTS to establish a pension plan. That plan was to provide
for “benefits” that were equivalent in value to the “pension benefits” to which employees had or may
have become “entitled” to under a specific piece of legislation, namely, the CSSA.92
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- 32 110.

The meaning of these sections is clear. The New Plan, as contemplated by subsection 15(2)(a),

was to be structured so as to ensure that the employees were not prejudiced. They should, on the day after
privatization, receive the same pension benefits they received, or would have been entitled to receive,
before privatization.
(b) Factual Matrix Cannot Overwhelm the Plain Words of the Reorg. Act
111.

If the plain and unambiguous meaning of “benefits” in the Reorg. Act is accepted, the Appellants’

case fails insofar as it relies on the Reorg. Act, as it is only when a genuine ambiguity arises between two
or more plausible readings, each equally in accordance with the intentions of the statute, that the courts
need to resort to external interpretive aids.93 The Appellants received precisely the same benefits from the
New Plan as they received under the Old Plan.94 The Trial Judge acknowledged this fact, but nonetheless
seemed to conclude that the legislature must have intended to use the term “benefits” as entitling the
Appellants to something more than the “pension benefits” as defined and which they received under the
Old Plan.95 The Trial Judge wrongly held that “benefits” had to be interpreted as including “issues of
surplus, both initial and ongoing, as well as issues of governance.”96 The Trial Judge purported to reach
this conclusion based upon “The circumstances leading up to the MOA, the various undertakings and
assurances made by the Government, the wording of the MOA and the inclusion of s. 15(11) by way of
amendment following the November 7, 1996 meeting...”.97
112.

The Trial Judge’s conclusion as to the interpretation of the word “benefits” under subsection

15(2)(a) is difficult to understand for a number of reasons.
113.

Firstly, the Trial Judge refers to unspecified “undertakings and assurances” made to the

employees by the government, to the wording of the MOA, and to the insertion of subsection 15(11) into
the Act as evidence somehow that “benefits” was intended to have an expanded meaning. All of these
events occurred in the weeks preceding the November 7, 1996 meeting leading to the MOA and shortly
thereafter. However, as the Court of Appeal noted, the word “benefits” was in subsection 15(2)(a) of the
Reorg. Act from the first draft of the Bill in the Spring of 1996 and was neither changed nor redefined
during the months that followed. The Trial Judge did not explain how the word “benefits” acquired new
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- 33 meaning based on events that occurred outside the legislature without any change being made to the
legislation.
114.

Secondly, the Trial Judge’s conclusion that the insertion of subsection 15(11) into the Reorg. Act

reflects an intention to expand the definition of “benefits” makes no sense. Subsection 15(11) simply
provided that “Nothing in this section is to be interpreted as nullifying the effect of an agreement
executed on November 7, 1996 by the representatives of The Manitoba Telephone System, the
Government of Manitoba and employees on the subject of pension issues.”98 It is not apparent, nor did the
Trial Judge explain, how the insertion of this confirmatory section evidences an intention to expand or
give special meaning to the word “benefit”.
115.

If issues of surplus entitlement and governance were intended to form part of the definition of

“benefits” under the Reorg. Act, as argued by the Appellants, it would have been a simple matter for the
legislature to insert clarifying language in the legislation. Prior to the enactment of the Reorg. Act,
Meronek made a presentation to the legislative committee, in which he urged the legislature to amend the
legislation to address the employees' concerns, including the issues of surplus entitlement and
governance.99 If the word "benefits" under subsection 15(2)(a) of the Reorg. Act already contemplated
surplus entitlement and governance there would have been no need for the presentation. Notwithstanding
the presentation, the legislature did not amend the Reorg. Act to include a broader definition of “benefits”
than that which was expressly set out in the CSSA, or otherwise amend it to recognize any entitlements
with respect to surplus or governance.
116.

Against the compelling contextual evidence that was inconsistent with any special meaning for

the term “benefits” under the Reorg. Act, the Trial Judge relied instead, contrary to his own ruling in the
course of the trial, on extraneous subjective evidence, primarily from one Government witness, Darren
Praznik ("Praznik") (often in the context of his statements in Hansard); notwithstanding that Praznik by
his own admission was only “on the periphery” of the process of drafting the legislation.100
117.

The Court of Appeal was correct to reject the Trial Judge’s reliance on the testimony of

government witnesses as to the meaning of legislation. This Court has warned of the dangers of relying
98
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100
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- 34 upon the testimony of Government witnesses in interpreting legislation. Legislation is passed by an
incorporeal body. Evidence as to what individual members of the legislature meant by the language in
legislation is entitled to little, if any, weight.101 Further, as this Court recently reaffirmed in Professional
Institute of the Public Service of Canada v. Canada (Attorney General),102 “in matters of legal
interpretation, it is the judgment of the courts and not the lawmakers that matters. It is for judges to
determine what the intention of the enacting Parliament was”.103
118.

The Appellants refer to doubtful extraneous evidence to demonstrate that the Court of Appeal was

wrong to hold that section 15(2)(a) means what it says. Most of the evidence relied on by the Appellants
involves subjective interpretations and other testimony concerning employee expectations. This evidence
is doubtful because much of it is just as consistent with the legislature having decided that “benefits”
should not have any special meaning. On an objective basis, this evidence cannot overcome the reality
that, if it wanted to expand the concept of “benefits” in the legislation, the legislature could easily have
used specific wording to convey the meaning ascribed to subsection 15(2)(a) by the Trial Judge. It did not
do so.
119.

This absence of any objective evidence of a legislative intention to accommodate employee

concerns about surplus speaks volumes when one considers the specific statutory context in which the
Reorg. Act was passed. Section 15(2)(a) of the Reorg. Act requires the New Plan to provide for “benefits”
that were equivalent in value to the “pension benefits” to which employees had or may have become
“entitled” under the CSSA. The CSSA and its definitions are plainly part of the objective context in which
the Reorg. Act was passed.
120.

The legislature’s use of the words in subsection 15(2)(a) of the Reorg. Act clearly demonstrates

an intention that MTS was required to match the “pension benefits” to which the employees have or may
have become entitled under the CSSA. The very words used by the legislature in the Reorg. Act are
defined under the CSSA in the following terms:
“pension benefit” means the aggregate monthly or other periodic payments of
superannuation allowance to which an employee is or may become entitled under this Act
upon retirement or to which any other person is entitled under this Act by virtue of the
death of the employee after his retirement.104
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- 35 This was the starting point for the Court of Appeal, and also the point to which it returned after having
correctly applied established principles of statutory interpretation (something which the Court of Appeal
found that the Trial Judge failed to do).
121.

The Court of Appeal in this case applied the fundamental principle of interpretation that the

exercise of statutory interpretation presumes a harmony, coherence, and consistency between statutes
dealing with the same subject matter. This presumption is especially strong where it is apparent that two
statutes were intended to operate together and where the CSSA is expressly referred to in subsection
15(2)(a) of the Reorg. Act.105
122.

It would have been irrational for the Manitoba legislature to point MTS to the CSSA as the

baseline for the New Plan’s benefits, use the very same words in the Reorg. Act to describe that baseline,
and yet intend that “benefits” bear a very different, and significantly broader, meaning in the Reorg. Act
from that which it bears under the CSSA.
123.

In the end result, the Court of Appeal was entirely correct in finding the interpretation by the Trial

Judge to be in error, and in concluding that, upon this plain meaning of the words of the Reorg. Act, the
benefits of the new Plan were equivalent in value to the pension benefits under the Old Plan, as
acknowledged by the Trial Judge and by the Appellants.
D. NEITHER THE MOA NOR THE UNDERTAKING CONTAINED A GUARANTEE OF
BENEFIT ENHANCEMENTS
(a) The Court of Appeal Did Not Apply the Parol Evidence Rule
124.

A major part of the Appellants’ position on the interpretation of the MOA in this case is based on

a false premise, namely, that the Court of Appeal misapplied the parol evidence rule by focusing on the
language of the MOA to the exclusion of the expectations of the employees. The Court of Appeal in this
case did no such thing. Indeed, nowhere in the Court of Appeal’s judgment does the Court even refer to
the parol evidence rule. As is plain from paragraphs 168 to 172 of the Court of Appeal’s reasons, the
Court of Appeal fully accepted the principle referred to by the Appellants at paragraph 107 of their
factum to the effect that Courts must construe agreements in their full context. What the Appellants really
object to is that the Court of Appeal did not follow the Trial Judge’s approach of ignoring the specific
promises contained in the MOA and instead construing the MOA as a vehicle to deliver guaranteed
benefit enhancements.
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- 36 (b) The MOA
125.

That the MOA contained specific promises is apparent from its actual text, but the MOA did not

guarantee that the employees would in the future receive pension benefit enhancements from the New
Plan Cola Account. The relevant terms of the MOA are as follows:
3. MTS will provide a minimum cost of living adjustment of 2/3 of CPI with a maximum
CPI of 4%. However, if the cost of living adjustment account in any particular year is
able to fund a higher increase, then a higher increase would be given in that year. Any
initial surplus from the CSSF would be allocated to the new pension plan trust fund to
fund future cost of living adjustments. In subsequent years the financial position of the
COLA account will be reviewed by the plans [sic] actuary, if sufficient additional assets
exist in the account beyond those required for the stated COLA increase for a particular
year then pension benefits may be increased provided that the liability for the pension
plan in total does not increase due to the change in benefits. [emphasis added]
4. The draft pension text will be available Nov. 11, 1996 and employee/retiree
representatives will have until Nov 25, 1996 to submit any requests for amendments
before the plan is submitted for registration.
5. In the event of any dispute in relation to the matters described in paragraphs two and
three above an actuary appointed by the Provincial Auditor as proposed by the Act
(Bill 67) will resolve any dispute.
126.

The primary section of the MOA that is in dispute is section 3. As the Court of Appeal

acknowledged,106 the terms of the MOA can be divided into two classes: those obligations which were
mandatory, and those which were subject to certain conditions or contained an element of discretion on
the part of MTS. The unconditional obligations under the MOA required MTS to guarantee a minimum
COLA adjustment of 2/3 of CPI to a maximum CPI of 4% and to allocate Initial Surplus to the New Plan
to fund cost of living adjustments. There is no factual dispute that MTS complied with the mandatory
obligations. As to the conditional obligations, the Court of Appeal indicated:
The conditional obligations were that if following review in subsequent years by the
plan’s actuary there were sufficient additional assets in the COLA account beyond those
required for payment of the guaranteed COLA increase for a particular year, then an
enhanced COLA or an increase in pension benefits would be given for that year, provided
that the liability for the pension plan in total was not increased due to such change.107
127.

MTS had set up the New Plan COLA Account to mirror the manner in which the Adjustment

Account operated under the CSSA. The Appellants allege a breach of the MOA because the account has
not met the requirements of the New Plan text to enable an increase in pension benefits over and above
106
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- 37 the guaranteed COLA increases. The Appellants' position, however, disregards the fact that the operation
of the account was consistent with the position advocated by Meronek in his letter to Fraser of
September 25, 1996.108
128.

Subsection 15.4 of the New Plan text adopted the concept of a 20-year pre-funding requirement

that already existed under the CSSA for exactly the same purpose, i.e., to measure the ability of an
account to fund a higher COLA increase. As acknowledged by the Appellants’ actuary, Ellement, a
measure of the account’s “ability” to fund a higher increase (such as the 20-year pre-funding requirement)
assures that all members of the plan are treated fairly since large initial cost of living increases benefit
current retirees at the expense of future retirees.109 Indeed, as Restall acknowledged, notwithstanding that
the 20 year prefunding requirement was not concealed or hidden from anyone, and indeed was plainly set
out in subsection 15.4 of the New Plan text, the employees did not raise any concerns about it after seeing
the New Plan text.110The Appellants and their independent actuaries reviewed the New Plan text
containing the 20-year pre-funding requirement,111 but raised no objections.
129.

At trial the Appellants’ actuary Ellement acknowledged that his concern that MTS was in breach

of the MOA (on which the allegations contained in the last version of the Statement of Claim were based)
related not to anything that MTS was obligated to do under the MOA but rather to what MTS had the
ability to do under the MOA.112 There is also no dispute that the Initial Surplus was credited to the New
Plan COLA Account and that it was administered in accordance with the New Plan text.
130.

On a plain reading, section 3 of the MOA did not provide for guaranteed benefit enhancements.

On the Appellants’ argument, compliance with the terms of the MOA was not sufficient to give effect to
the intention of the MOA if the Appellants did not see a tangible benefit enhancement from the Initial
Surplus that “belonged” to them. The Appellants' erroneous subjective belief that the Initial Surplus
belonged to them and that the MOA was the means to deliver to them the benefit of such Initial Surplus
drives the result for which they contend.
131.

In this, the Appellants' approach offends basic principles of contractual interpretation laid down

by this Court. While agreements are to be interpreted to give effect to the parties’ intentions, it is
axiomatic that “intention” from this point of view is objective: it involves interpreting the words as
108
109
110
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- 38 reasonable persons would have used them. Evidence as to what any person subjectively intended
(especially with the benefit of hindsight coming years after the fact) has no place in this determination.113
(c) The Undertaking
132.

The Undertaking is descriptive of a statement contained in 3 documents authored by Fraser,

namely, the memorandum of November 6, 1996, and the Fraser letters of August 27 1996 and October 23,
1996. The Court of Appeal referred to it as follows:
I have already referred at para. 131 to the Undertaking made by Mr. Fraser, which, on each
occasion, contained essentially, if not exactly, the same statement, that the Initial Surplus would
not be used to reduce MTS's costs or share of contributions to the New Plan. The Employees
assert that they have placed reliance upon it and the trial judge appeared to do so as well.114
The Appellants argue that the Undertaking led to the negotiation of the MOA and should be elevated to
the same status as the MOA, i.e. an independent actionable undertaking by MTS. The three documents
were never regarded as satisfying the concerns of the Appellants, were not relied upon by the Appellants,
and were in fact rejected by the Appellants.115 The Court of Appeal correctly characterized these
documents as representing an exchange of information during the ongoing discussions and negotiations
that culminated in the MOA, and held that the Undertaking was not actionable.116
(d) Estoppel
133.

The Appellants, at paragraph 112 of their factum, argue that the "doctrines of promissory estoppel

and estoppel by convention" should be applied by this Court to "give legal effect" to the Undertaking.
This is yet another attempt by the Appellants to base an actionable claim upon the Undertaking. The
doctrine of estoppel has not been specifically pleaded in any versions of the Statement of Claim nor has
estoppel been previously argued before the Trial Judge or the Court of Appeal. Estoppel is raised for the
first time before this Court. The jurisprudence, including the cases cited by the Appellants, supports the
view that the doctrine of estoppel in respect of a statement made by one party to another is only raised as
a "shield" in defence of a claim and not as a "sword" to advance a cause of action.
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- 39 E. THE APPELLANTS’ “EQUITABLE AND PROPRIETARY RIGHTS” ARGUMENT
134.

The Appellants conclude their argument in their factum with an assertion that somehow MTS as

plan administrator was a fiduciary and that this fiduciary status required it to act so as to preserve the
benefit of the Initial Surplus for the Appellants. In support of this proposition, the Appellants cite
paragraph 41 of this Court’s decision in Burke.117 They suggest that this Honourable Court’s recognition
of a plan administrator as a fiduciary somehow enables an argument that the Appellants' possessed a right
to benefit enhancements equal to the value of the Initial Surplus, notwithstanding that no such entitlement
can be found anywhere in the CSSA, the Reorg. Act, the MOA, the New Plan text (or, for that matter, even
in the Undertaking as the Appellants attempt to interpret it, and assuming it were actionable).
135.

The Appellants’ argument based on Burke is easily answered. This Court in Burke held that that

the fiduciary obligation of a plan administrator is to comply with its obligations under the governing
documents. There is no fiduciary obligation to give the plan members a benefit to which they are
otherwise not entitled:
In its role as pension plan administrator, HBC was a fiduciary and had fiduciary
obligations. However, just because HBC has fiduciary duties as plan administrator does
not obligate it under any purported duty of even-handedness to confer benefits upon one
class of employees to which they have no right under the plan. It was the obligation of
HBC to carry out the terms of the pension plan documents and to ensure that in the
administration of the plan they do not give an advantage or impose a burden when that
advantage or burden is not found in the terms of the plan documents.118
136.

Accordingly, fiduciary principles add nothing to the Appellants’ argument. Either the Appellants

have a guaranteed right to benefit enhancements within the governing documents or otherwise by
agreement, or they do not. If they do not have such a right, calling MTS a fiduciary will not create such a
right for them. Nothing in Burke changes this reality. Burke in fact recognizes and affirms this reality.
137.

The Appellants’ appeal in this case requires that this Court impose upon MTS an obligation to

recognize in favour of the Appellants a right of property in the Initial Surplus in the absence of any
suggestion in any of the governing legal texts that the Appellants enjoyed such a right. It also requires this
Court to ignore the reality that MTS has in the years since it was privatized paid significantly more into
the New Plan than the employees, a result that could never have occurred under the Old Plan.
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